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Executive Summary
In this section we introduce the main findings of a review of the legislation of and current situation in Bosnia and Herzegovina (B&H) that is specifically relevant to gender equality and women’s economic rights. The findings are based on a desk review of all relevant documents relating specifically to gender and labor issues as well as interviews with stakeholders and partners, including selected ‘face-to-face’ individual interviews and phone interviews. 

I Main findings

The findings also include a summary of activities of other actors, analysis of gaps in implementation of legislation, and identification of potential areas for intervention. Based on the findings, a broad set of recommendations are presented which detail all measures we see as important in strengthening laws and policies aimed at advancing and protecting women’s rights. 

1. Role of international community

· The role of the international community in B&H in the area of labor and gender equality has changed during the past decade. At the beginning, its role was more strategically-oriented and coordinated, based on human rights and development. The Office of the High Representative played a significant role until 2001 when the Office was transformed. Since then the international community has not adopted a coordinated approach to labor and gender equality issues. Actions of the international community are instead partial and ad hoc. 

· At this moment there exist two main initiatives of the international community in the labor area: one is driven by the TREK consulting firm which is realizing the EU project “Employment Policy Reform and Establishment of Labor Information System”. The other project is the Streamlining Permits and Inspection Regime Activity (SPIRA) funded by USAID and focused more on labor inspection reform.

· The projects and activities of the international community are not human rights-oriented and they do not contain a gender component. This issue is not recognized as a priority issue in the planned reform processes.

2. Implementation of the Human Rights Standards

· The UN Treaty Bodies in the process of reviewing the B&H reports on implementation of the UN Conventions related to labor and gender issue detected a lack of implementation of the UN Conventions ratified by B&H. In particular, the Treaty Bodies stressed the lack of direct application of Conventions; the lack of programs for reducing unemployment, particularly among women, as well as the high rate of unemployment and work in the informal sector; and lastly the prevalence of weak inspection organs.

· The UN Treaty Bodies, upon considering the B&H reports, recommended that the State party’s Initial Report as well as the Concluding Observations be published and widely disseminated in the official languages of the State party, to the general public as well as to judicial, legislative and administrative authorities and to be available to civil society as well as to non-governmental organizations operating in the country. Unfortunately, this has not happened and the Treaty Bodies’ recommendations have not been taken seriously by the B&H government. This directly impacts development processes, as the human rights situation should be the starting point in defining and designing development policy. 

3.  Labor Legislation

· In B&H there is no state level labor legislation and this area is regulated instead by entity legislation. According to their Constitutions, the entities of the Federation of B&H (FB&H) and Republika Srpska (RS) have adapted the laws from the field of labor relations – the FB&H Labor Law (Official Gazette of the Federation B&H no.43/99) and the RS Labor Law (Official Gazette of the RS, No. 38/00, 40/00, 47/02, 38/03, 66/03, 20/07, 55/07)
· Both laws set minimum labor standards and a broad framework for obligations and rights of both parties (employers and workers), as well as for the determination of wages and employment conditions (including collective bargaining). Compared to previous legislation, the laws increase employment flexibility by reducing obstacles to hiring and firing as well as allowing contracts of limited duration and part-time employment. 

· Bearing in mind that the Labor Law of the RS has been amended several times since the adoption of the basic text (Official Gazette of the RS, No. 38/00, 40/00, 47/02, 38/03, 66/03 and 20/07), the Government of the Republika Srpska produced a final version text of the Law (Official Gazette of RS, No. 55/07) incorporating all changes.

· The changes to the Labor Law (Official Gazette of the Republika Srpska, No. 20/07) ensure harmonization of the RS Labor Law with the B&H Gender Law as well as international labor standards. The Labor Law incorporates gender equality principles, explicitly prohibits direct and indirect discrimination as well as harassment, sexual harassment, mobbing and gender-based violence, and provides for special measures as well as parental leave.  
4. Initiatives for intervention in the labor legislation

· In Bosnia and Herzegovina, there is no state-level labor legislation, as under the Dayton Peace Accord, jurisdiction for labor issues are delegated to the entities. Nonetheless, an initiative was introduced by Mr. Semsudin Mehmedovic, a member of the B&H Parliament, for adoption of a labor law at state level in May 2007. The proposal of the law was sent to the B&H Council of Ministries for an opinion. The Ministry of Civil Affairs in their opinion
 noted that the proposal of the Law was useful, because it determined general provisions, principles and principles of arranged labor relationships and employment in the whole of B&H with the aim of affirming and implementing international and European standards of labor legislation. Also, the Ministry stated that the proposal should be sent to experts of the International Labor Organization (ILO) for comment and with the aim of harmonizing it with ILO conventions.
· Our observations of the proposal are: the proposal is not harmonized with the B&H Gender Law and the protection of women’s rights is very limited. The proposal does not provide for the establishment of labor inspection institutions at state level and it is not clear who will be responsible for monitoring and supervising implementation of the Law. Also the proposal prescribes establishing special labor courts without a proper analysis of current labor trials.

· In the Program of Work for 2007 the B&H Parliament did not plan to put the labor legislation on the Agenda of Parliament for 2007. Furthermore, the Ministry of Civil Affairs has limited human resources and a limited mandate regarding labor issues (only the role of coordinator).
 As the Constitution of BiH grants full jurisdiction over labor issues to the entities, which have already (in the case of the RS) or are in the process of (in the case of FBiH) harmonizing labor legislation with international standards on gender equality, it is not clear how these state-level labor initiatives will affect the labor landscape of BiH in the future.
· Initiatives in the Republika Srpska for harmonization of labour legislation with the Law on Gender Equality and other domestic and international legal standards for gender equality were introduced by Gender Centre of the Republika Srpska, in cooperation with the Ministry of Labour. Benefiting from the experience of the RS, the Gender Centre of the Federation of BiH is now in the process of amending its labor laws.
5. Gender equality legislation
· The Act of 21 May 2003 on Gender Equality in Bosnia and Herzegovina which entered into force in June 2003 provides regulations for the promotion and protection of gender equality, guarantees equal opportunities to all citizens in all areas, and prohibits direct and/or indirect sex discrimination.
· The determination of responsible authorities and acknowledgement of their obligations are main preconditions to ensuring implementation of adopted legislation. Following this principle, the Gender Law of B&H defines that: “competent authorities shall undertake appropriate measures on all levels in order to implement provisions of the Gender Law,” including “the adoption of planned measures designed to achieve gender equality in all fields and at all levels of governance.”
 

· Also, the Gender Law obliges responsible state bodies at all levels, in public offices and institutions, state and private companies and other bodies, to collect records and process all statistical data information sorted by sex;
 to provide for monitoring of the Gender Law implementation;
 and to ensure that perpetrators of violence, harassment or sexual harassment on the grounds of gender will be convicted of a criminal offence.

· The Gender Law also prescribes that: “all State and Entity laws and other relevant regulations shall be brought into conformity with the provisions of this Law within six months at the latest.”

· An assessment of the situation in the labor area, based on interviews made with stakeholders and findings of other actors, showed that obligations prescribed by the Law on Gender Equality have not been fully fulfilled by B&H government authorities, with the notable exception of the RS Labor Law and related labor legislation. Where substantial progress has been achieved, focus must now be shifted to ensure proper implementation of gender-sensitive labor legislation.
· The efforts of the RS Government to harmonize the RS Labor Law with the B&H Gender Law constitute a clear exception to the above assessment. The amendments introduced by the RS authorities over the past few years have resulted in a Labor Law that fulfills B&H Gender Law as well as international labor standards regarding gender equality.  
· In addition, the RS has also harmonized other important labor legislation with gender equality principles, including the Law on Employment (Official Gazette of the Republika Srpska, 54/05, 64/06) and the Law on Professional Rehabilitation, Qualification and Employment of Persons with Disabilities (Official Gazette of the Republika Srpska, 98/04, 91/06). These changes were introduced by Gender Centre of the Republika Srpska and the Ministry of Labour.
6.  Responsibility for labor rights in B&H
· The fact that the B&H Constitution has delegated a competence for regulation of labor rights to the Entities is directly related to the issue of responsible authorities, as well as the issue of enjoyment of labor rights.
 The Constitution’s distribution of responsibility between the state and entity level limits the responsibility of the state authorities for action in the labor sector. Following the B&H Constitution, the Law on Ministries and Other Bodies of Administration of Bosnia and Herzegovina (Official Gazette of B&H no.05/03) assigns to the state institutions more a coordination role than an executive role in the area of labor and employment. 
· Although the complexity of the administrative structure created by the B&H Constitution has not always been conducive to the realization of women’s rights in post-conflict B&H, the achievements of the RS in harmonizing its labor legislation with the BiH Law on Gender Equality demonstrate that this complexity should not be used as an excuse to disregard obligations towards gender equality. Indeed, efforts must continue to ensure harmonization of legislation at both state and entity level within the constitutional framework currently in place. 

· The Ministry of Civil Affairs enjoys the main responsibility for labor issues at state level. Article 15 of the Law on Ministries defines its responsibilities as: “carrying out tasks and discharging duties which are within the competence of B&H and relate to defining basic principles, co-coordinating activities and harmonizing plans of the Entity authorities and defining a strategy at the international level in the fields of: health and social care; pensions; science and education; labor and employment; culture and sport; geodetic, geological and meteorological affairs.” 

· Having this in mind, we proceed to the research component. Unfortunately the complex structure of the B&H government complicates the gathering and analysis of information related to labor and gender issues. On the one hand, the Agency of Statistics at state level and the entity-level Institutes for Statistics disaggregate labor data according to gender, mainly through Labor Force Surveys which are conducted on a yearly basis. In addition, gender disaggregated statistics exist for both the employed and unemployed sectors. This data is available on the internet and is in line with the EU’s EUROSTAT standards. On the other hand, the last general census in BiH was conducted in 1991, which puts into question the reliability of the statistics collected in general. As indicators are mainly based on the territorial principle, unified indicators for assessment of the situation for the whole of B&H are difficult to obtain.
 
· There is an absence of gender-specific activities and affirmative action policies whenever women and men are in a particularly disadvantageous position. Although the Gender Law of B&H
 permits the possibility of applying affirmative action policies to combat current direct and indirect consequences of past discrimination on the basis of gender, this measure has yet to be applied in practice. The harmonization of the Law on Professional Rehabilitation, Qaulification and Employment of Persons with Disabilities (Official Gazette of the Republika Srpska 98/04, 91/06) with gender equality principles is an important step in rectifying this gap, and should serve as a model for adopting and amending further legislation regarding vulnerable groups.
7. Inspection institutions

· There is no labor inspectorate at the state level. Moreover, the labor inspection institutions are very unevenly developed and: “are not sufficiently staffed and resourced to effectively combat abuses of workers rights”
 and this has had a negative impact: “in regard to privatization, employers frequently failed to respect their contractual obligations towards their employees, namely by arbitrarily dismissing employees or by failing to pay their salaries or social security contributions on time.”
 Also, the labor inspectorate has a very limited competence according to the law. Furthermore, for the most part inspectors have received little training in regard to recognizing gender discrimination as part of their supervision mandate and they do not treat this issue as a priority in their work. In 2007, the Gender Centre of the RS began to address this issue by conducting trainings in all 6 regional departments of the Labor Inspection of the RS. Further training and consultation activities are expected to continue throughout 2008 as well.
8.    Trade unions
· There are two separate trade union confederations in B&H: one in FB&H and another in the RS. The trade unions are not sufficiently strengthened to apply an empowered, human rights-based approach in the labor area.
 Again, the RS has begun to address this and the trade unions in this entity are engaged in various initiatives to promote gender equality in the labor sector.

· While women do occupy a number of prominent decision-making positions within the trade unions(e.g., both the President and the Secretary of the RS Trade Union are women), participation of women in decision-making bodies of the trade unions in B&H remains low and is not prioritized. The potential for building networks to promote gender equality and strengthen capacities amongst women in decision-making positions in the labor, civil society and government sectors has not been fully exploited.
9.  Other views of the situation in the area of labor and gender 

· Other actors
 involved in the area of labor assess the situation in B&H as follows:

A. Exact information on labor activities, employment and unemployment in B&H is difficult to find, because of the large informal sector.

B. Specific groups of the population are more affected by unemployment than others, in particular women and youth.

C. The strategic management capacity of administrative bodies, particularly in the labor sector, is weak. Ministries within the Council of Ministers do not have clear responsibilities in the area of development policy. The analytic capacities of administrative bodies are also insufficient which results in badly-oriented policy.

D. The capacity of institutions overall is inadequate and insufficiency of staff is evident.

E. Horizontal linkages among ministries are inadequate which prevents development and implementation of multi-sector policies, including policies of labor and employment.
F. There is a lack of information and data collection. The available data does not include the informal sector. The labor and employment issue has not been adequately treated at the political level and the preparation of policy and budget are two totally separated processes.
G. The current constitutional framework limits state competence in the labor and employment sectors and these areas fall instead within the exclusive competence of the Entities and Brcko District (BD). However the B&H Constitution does not formally exclude the state from the labor and employment area.
H. Non-existing unified labor legislation is the main reason for weak employment and a low level of worker mobility. The current labor and employment legislative framework is divided and unsuitable to ensure an integral labor market in B&H. This presents an obstacle to economic development and consolidation of a market-oriented economy.

· The World Bank assessed the situation in the area of labor and provided additional findings: that  a high rate of workers in the informal sector are not covered by social insurance and that trade union membership remains heavily concentrated in the state-owned and mass privatized sector, albeit with declining influence. 
10.  Protection of rights in B&H
The system of protection of human rights in B&H is not effective keeping in mind the weakness of the Ombudsman institution in B&H and the problems present in the judicial system. 

II Concluding remarks

The present situation in B&H in the area of labor related to gender equality raises the issue of responsibility for implementation of a mainstreaming strategy system-wide. Instead of establishing responsibility at the highest levels of institutions and particularly decision-making bodies in B&H, responsibility is instead transferred to gender mechanisms.
 Inadequate political will in B&H for implementation of the gender mainstreaming strategy is evident from the allocation of very limited resources, particularly financial and human resources.
 Also, there is a lack of interest in broadening women’s equitable participation at all levels of decision making. This has a direct impact on the translation of the gender mainstreaming concept into reality.

Main interventions in the labor area, in particular those related to non-implementation of gender equality principles, should take into consideration the following concerns:

1. Macro-strategies in B&H focus on price stability rather than human rights and related principles of non-discrimination and equality. This results in macroeconomic policies that are gender-blind and socially insensitive.

2. Limited strategically-driven harmonization in the labor area with gender equality principles, with important exceptions, principally efforts in the RS, duly noted. It creates the impression that the B&H Law on Gender Equality is a legal mechanism without an influence on society. 
3. Limited use of the participatory approach to changing labor legislation, including a lack of a formalized and permanent consultation with civil society, particularly women’s associations.

4. Weakly democratic employers, worker’s associations and unions, and/or women’s sections. 

5. Lack of effective and accessible complaints mechanisms granted the mandate to make enforceable (binding) rulings, not just recommendations.

6. Weak judicial sector and judges and prosecutors who are not able to implement directly international standards accepted by B&H and contained within the Law on Gender Equality. 

7. Weak inspection sector.
8. Lack of dissemination of information on labor and gender equality rights.
9. Lack of legal aid in cases of violations of labor rights, in particular gender-based violations.
III Recommendations
Having in mind the present situation, a strategy for increasing the participation of women in the area of labor should:

· Support the establishment of clear local ownership, accountability and leadership principles within reformed labor legislation;
· Support social dialogue and the voicing of gender concerns during the reform of the labor area;

· Ensure implementation of international standards, in particular the UN Treaty Body Recommendations and ILO Conventions;

· Support the establishment of a formal consultative process with the participation of all relevant actors including representatives of women’s associations, trade unions, gender mechanisms, and experts on labor issues. Particular attention should be given to including women from government, Parliament and other governance bodies in a consultative process, e.g. anti-corruption commissions etc;
· Support initiatives for the revision of government strategies, policies and action plans in the labor area to reflect women's needs, interests and rights;
· Encourage sharing of best practices and lessons learned through inter-entity consultation and roundtables. The RS’s experience in harmonizing its Labor Law and other related legislation with the Law on Gender Equality serves as an excellent model for BiH.
· Support the use of complaints mechanisms in cases of violation of women’s labor rights and provide more effective access to courts, the ombudsperson, equal opportunities complaints mechanisms or other institutions that can investigate complaints in a timely fashion;

· Increase knowledge and awareness of human rights, national legislation and women’s labor rights and procedures through dissemination of information;  

· Support the availability of free legal aid in cases of specific women's human rights violations in the labor area through increasing the number of specialized legal aid centers that address women's human rights;

· Support improvement of the statistical basis for labor market analysis and include a gender aspect in the statistic database;

· Support adoption of a new legal framework for the labor inspectorate;
· Advocate the establishment of active measures and affirmative actions and practices in the labor area for women as members of a discriminated  population;

A strategy for increasing the participation of women in the labor force should be realized through the following activities:

· Information campaigns and other communication strategies are necessary to ensure public awareness. These must be sure to highlight gender aspects, and to effectively target both male and female audiences. The campaigns and other communication strategies, including television shows, manuals and trainings, introduced by the RS Gender Centre can be used as a model;

· Facilitate a permanent consultation process by establishing a joint consultative working group of representatives from civil society, members of the B&H Parliament, trade unions and gender mechanisms; 

· Provide inputs to decision-making bodies on proposed legislative and other changes in the area of labor;

· Establish partnerships with existing projects (TREK, USAID) with the aim of providing more effective protection of women’s rights through their activities;
· Organize roundtables, seminars and workshops to encourage sharing of best practices and lessons learned in the field of harmonization of entity legislation with the BiH Law on Gender Equality;
· Support analysis of labor cases in courts from a gender perspective and use findings as a basis for advocacy to change legislation. The cases before the Sarajevo Court can be used for analysis;
· Strengthen capacities of representatives of trade unions, Parliament, gender mechanisms and NGOs by organizing visits to some of the newer EU Member States who joined during the last cycle of accession;
· Support creation of a training module and organize trainings for judges and prosecutors on labor rights and gender equality principles;
· Strengthen capacities of the trade unions;
· Continue to strengthen capacities of inspection organs by organizing trainings on implementation of international standards and the B&H Gender Law, as initiated by the RS Gender Centre.
A desk top research into the current state of affairs of the labor market in Bosnia and Herzegovina
I Background 
This research was conducted within the context of the UNIFEM Project: “Implementation of Women’s Economic Rights with a narrower focus on gender in relation to labor and economic issues that are specifically defined in each country” under the UNIFEM SEE Program, and with support from the Canadian International Development Agency (CIDA). The Project was planned having in mind the process of accession of the Western Balkans countries to the European Union and their obligation to harmonize their labor legislation with the labor principles established by the legislation of the European Union. 

In the context of B&H, the Project is focused on strengthening laws and policies aimed at advancing and protecting women’s rights, but moreover, ensuring their effective implementation, which remains a key challenge. This includes interventions aimed at increasing government accountability for implementation of the existing labor and employment legislation, and focusing on women’s rights in the workplace at selected administration levels (entities and/or cantonal).  

This research into the current situation of the labor market and gender equality was conducted with the aim to facilitate implementation of the Project objectives and to define priority activities. 
The research is particularly focused on the issue of harmonization of the B&H labor legislation with international labor standards and the gender equality principles established in B&H through the adoption of the Law on Gender Equality in June 2003.
II Methodology
In this research we used secondary sources, thematic and country relevant documents and statistics, gender and poverty profiles and accessible research reports, standard indicators such as the gender development indicators, selected MDG indicators, the reports of the World Bank, the Treaty Body Recommendations and available statistics.  

The research involved the following:

a. Desk review of all relevant documents relating specifically to gender and labor issues
b. Interviews with stakeholders and partners - selected ‘face-to-face’ individual interviews and phone interviews. 

III Review of the situation

3.1. Historical review
This historical review is designed to illustrate the role and significance of the international community in the B&H context. During the research, it was concluded that progress in the area of labor and gender equality was visible in the period when the international community in Bosnia and Herzegovina established a strong institutional and organizational structure. The best example for this assumption is the Office of the High Representative (OHR) in B&H. 

The role of OHR was particularly significant until 2001 and its strength is demonstrated through the fact that labor legislation in B&H was adopted in both Entities.
 OHR focused in particular on the gender issue, because of widespread discrimination.
 In line with the Platform for Action, an agenda for women’s empowerment was set out in the Madrid Peace Implementation Council document. This is the reason why OHR committed itself to supporting strategic action to combat discrimination in all its forms and to promoting gender equality both de jure and de facto. With respect to gender mainstreaming OHR had two primary roles, namely a co-ordination role and a legislative review function, while in the area of labor OHR was focused on ensuring equal access to employment. 
OHR was reformed at the end of 2001 and human rights were transferred from the OHR/Rule of Law Department to the OSCE and other organizations. Since then, the role of the international community in the area of labor has been diminished and the strategic approach based on human rights and development has been lost. The gender equality issue was taken over by national gender mechanisms without a strategic strengthening of their capacities, which led to many problems in establishing gender mainstreaming policies in different B&H sectors, including the labor area.
3.2. A review of the current situation 

A review of the current state of affairs of the labor market in Bosnia and Herzegovina, particularly from a gender perspective, is not possible without using a human rights-based approach to development. The rights-based approach to development is the conceptual framework of human development normatively based on human rights standards. The development concept based on human rights establishes the achievement of basic human rights and freedoms as a development objective.

Therefore, the report contains a review of:

1. the status of B&H in the light of international standards

2. B&H legislation with initiatives for reform
3. the activities of international organizations and national institutions

The review is particularly focused on labor and gender laws as well as regulations, policies and measures, institutions responsible for implementing labor and employment legislation, and lastly the scope and capacity of key actors. 
3.3. Status of B&H in light of international standards

Establishing the human rights-based approach to development in a country requires a review of the human rights situation. In this sense, it covers all human rights guaranteed by international standards, including labor rights. It is also important to take into consideration that human rights are based on two principles: the principle of equality, in particular between women and men, and the principle of prohibition of any form of discrimination, including discrimination based on gender. Therefore, in this research, the Treaty Body Recommendations issued to B&H were used as a basis for the review of the human rights situation, having in mind that B&H has ratified the main international human rights treaties
 and that international documents are fully integrated into B&H legislation as mentioned in Annex I of the B&H Constitution.

3.3.1. Labor in light of treaty body recommendations
Bosnia and Herzegovina became an independent state on 6 April 1992, and as a succeeded-state of the former Socialist Federal Republic of Yugoslavia (SFRY) automatically became party to all the human rights treaties ratified by the former SFRY.  Thus, Bosnia and Herzegovina has ratified the main international human rights treaties: the International Covenant on Civil and Political Rights with its two Optional Protocols, the International Covenant on Economic, Social and Cultural Rights, the Convention on Elimination of all forms of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women with its Optional Protocol, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child with its two Optional Protocols, and the Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. These international documents are fully integrated into B&H legislation and are mentioned in Annex I of the B&H Constitution.  

Following obligations arising from international human rights treaties, Bosnia and Herzegovina
 was obliged to submit its reports to the UN Treaty Bodies on implementation of the ratified conventions. In this way, B&H has produced its own evaluation on its implementation of the UN Conventions.

The Treaty Bodies in the process of reviewing the B&H reports on implementation of the UN Conventions related to labor attributed the lack of their implementation to:
a) 
Lack of application of the conventions 
The Human Rights Committee expressed its concern over the fact that the International Covenant on Civil and Political Rights has not been translated into the official languages of Bosnia and Herzegovina and that judges, prosecutors and lawyers are not fully aware of the direct applicability of the provisions of the Covenant. This has a direct implication for citizens’ access to justice. Therefore, the State party should give wide publicity to the provisions of the Covenant, inter alia, by translating it into the official languages of Bosnia and Herzegovina and by improving training for judges, prosecutors and lawyers on the application of the Covenant.

b)
 Lack of programs for reducing unemployment
The Committee on Economical, Social and Cultural Rights (CESCR) urged the State party to increase its efforts to combat unemployment through special targeted programs, including programs aimed at reducing unemployment among youth, women, especially female heads of households, as well as unemployment among disadvantaged and marginalized groups.

c)
High rate of unemployment and work in the informal sector

CESCR expressed deep concern about the high unemployment rate, in particular among youth, women, especially female heads of households, and disadvantaged and marginalized groups such as persons with disabilities, the Roma people and members of other ethnic minorities. The Committee is also concerned that more than one-third of the workforce is employed in the informal sector in B&H.
 Therefore, the Committee recommended that the State party takes effective measures to ensure that employers respect their contractual obligations towards their employees, namely by refraining from arbitrarily dismissing them and by paying their salaries or social security contributions on time and to take measures to repeal the sanction imposed on persons working in the informal sector, i.e. the suspension of their registration with the employment bureau for a period of 12 months.

d)
Weak inspection organs
Particular attention by the CESCR was paid to the issue of the effects of privatization in B&H. The Committee noted with deep concern that, following privatization, employers frequently failed to respect their contractual obligations towards their employees. Similarly, the Committee also expresses its concern that labor inspection units in the State do not possess the capacity to confront violations of workers’ rights and further recommends to the State party to ensure that labor inspection units are sufficiently staffed and resourced in order to enable them to effectively combat abuses of workers’ rights.

3.3.2. Gender equality in B&H in light of Treaty Body Recommendations

The Treaty Bodies in the process of reviewing B&H reports on implementation of the UN Conventions related to gender equality detected the following problems:

a) 
Lack of application of the conventions 

The Committee on the Elimination of Discrimination against Women (CEDAW) requested the State party to ensure the de facto justiciability of the Convention’s rights in all domestic courts and other mechanisms. It called upon the State party to take additional measures to disseminate information about the Convention and implement programs for prosecutors, judges, ombudspersons and lawyers that cover the application of the Convention and, in particular, its’ concepts of direct and indirect discrimination and of equality. It also recommended that “sustained awareness-raising campaigns and legal training targeting women and non-governmental organizations working on women’s issues, be undertaken to encourage and equip women to avail themselves of procedures and remedies for violations of their rights under the Convention.”

b)
 Lack of programs for reducing unemployment of women
This problem is directly related to the non–implementation of the Law on Gender Equality. Therefore, the CEDAW Committee urged the State party to implement relevant sections of the Law on Gender Equality and relevant recommendations from the project to facilitate implementation of this Law, and to bring to justice public and private employers who violate equality provisions under the Law on Gender Equality and labor regulations.  The Committee also urged the State party to intensify its efforts to ensure that all employment-generation programs are gender sensitive and that women fully benefit from all planned programs to support entrepreneurship, including through favorable credit conditions. It recommended that efforts be strengthened to increase women’s representation in the formal economy and to eliminate occupational segregation, both horizontal and vertical; to narrow and close the wage gap between women and men in the public sector; and to ensure women’s access to vocational training.
   

The UN Treaty Bodies, upon considering the B&H reports, recommended that the State party’s Initial Report as well as the Concluding Observations be published and widely disseminated in the official languages of the State party, to the general public as well as to judicial, legislative and administrative authorities and to be available to civil society and to non-governmental organizations operating in the country. Unfortunately, this has not happened and it is not clear how the B&H government will facilitate implementation of the Treaty Bodies’ Recommendations. 
This is important for the fact that according to the human rights-based approach, human rights should constitute the starting point and basic objective in defining and designing development policy. 

Defining development objectives in terms of their relationship to the achievement and protection of particular rights directly aligns development policy with international, regional and national instruments in the field of human rights. From the Treaty Bodies’ Recommendations and their treatment by the B&H government, it is possible to discern a lack of enjoyment and protection of human rights in B&H guaranteed by international standards. This has a direct influence on the establishment of development plans and programs.
Keeping in mind that the development approach requires relevant legislation, administrative procedures and practices, institutions and mechanisms that act with the aim of providing for and protecting human rights, we organized our review according to these indicators.
3.4. Review of the B&H labor and gender legislation with initiatives for their reform
In this domain, the role of the state is specific: both through political willingness and through relevant mechanisms, it must draft necessary legislation and provide administrative and institutional mechanisms for the implementation and protection of rights.

Setting human rights at the heart of development strategies means observing the principles of equality and non-discrimination, covering both active measures to eliminate discrimination as well as affirmative actions and practices for members of discriminated groups. Affirmative measures should apply to women, members of certain nationalities, ethnic groups, ages, religions, etc.

Protection from discrimination as part of a human rights approach to development requires identification of vulnerable groups and groups whose rights are systematically violated or who do not have access to effective protection at local, regional and national levels.  

In addition, development policy needs to include measures to eliminate power imbalances as for example between women and men or between employees and employers.

As was indicated by the Treaty Body Recommendations, women in B&H have not been recognized as a vulnerable group: active measures and affirmative actions and practices for women as members of a discriminated group have not been established and developed. 
3.4.1. Labor Legislation

In B&H there is no state level labor legislation and this area is regulated instead by entity legislation. According to their Constitutions, both the Federation of B&H and Republika Srpska have developed laws from the field of labor relations – the FB&H Labor Law (Official Gazette of the Federation B&H no.43/99) and the RS Labor Law (Official Gazette of RS, No. 38/00, 40/00, 47/02, 38/03, 66/03 and 20/07, 55/07-Final text).
In FB&H, in the areas of labor end employment, Cantons also enjoy responsibility, particularly as regards the issue of social and health rights of employees and unemployed persons. According to the Constitution of FB&H, the Cantons determine rights to social and health protection of citizens and therefore the Cantons have responsibility for arranging the rights of citizens in the labor, social, employment and heath protection sectors. This type of decentralization in B&H as a transitional state is the source of some forms of discrimination, because of the fact that Cantons, due to their limited economic resources, are not able to provide an equal level of protection to employed and unemployed persons. This is particularly visible in the case of treatment of pregnant women. While some Cantons (e.g. Canton Sarajevo) provide compensation during maternity leave for all women, including those who are unemployed, so far other Cantons are not able to provide this compensation even for employed women.

According to the World Bank’s Labor Market Update for Bosnia and Herzegovina:
Both the RS and the FB&H have substantially revamped their labor laws with the aim of introducing more flexibility and to promote job creation. Both laws set the minimum labor standards and the broad framework for obligations and rights of both parties (employers and workers), as well as for the determination of wages and employment conditions (including collective bargaining). Both leave a lot to be decided at the more decentralized level from general and branch collective agreements to company rulebooks and the individual employment contracts.

Furthermore, “compared to previous legislation, the Laws increased employment flexibility by reducing obstacles to hiring and firing and allowing contracts of limited duration and part-time employment.” 

The two Entity Labor Laws are similar in many respects but differ in others. For example, the administration and enforcement systems differ in the field of labor inspection. While the RS requires all contracts to be in writing, the FB&H law permits oral contracts and the contract is presumed to be valid for an indefinite period, if there are no written declarations concerning its duration.

The report further clarifies that: 

In both the FB&H and RS, full-time employment may be considered temporary, but only if it does not exceed two years’ service. If a contract is of indefinite duration, termination must involve a cause and will require compensation. The FB&H treats contracts for seasonal and temporary work as contracts of fixed duration. Both Laws permit part-time employment. And both limit the amount of overtime that can be required, with a minimum of 30% premium for overtime pay in the RS, while in the FB&H this figure is governed by collective agreements.

Employers are free to form or join any employers’ association, and employees are free to do the same. However: 
‘Tripartism’ is underdeveloped partly because of the embryonic state of the conventional private sector. Collective bargaining is still being dominated by the Government and by worker representatives from the formal/public sector, while there is low or minimal private employer representation. The way collective agreements are determined has generally preserved (and in most cases, upgraded) the employment conditions of workers in the formal sector, but with practically no provision for declining sectors, the general health of the macro economy and the fate of workers outside the formal sector – including that of the unemployed.

Individual employment contracts can set out employment conditions, such as salary, benefits and hours. Such contracts broadly permit individual “bargaining” although contracts must conform to a collective agreement, according to the report, “if such exists and if it applies to the employer.”

Special provisions on non-discrimination have been incorporated into the labor legislation. The amended Labor Law of the Federation of Bosnia and Herzegovina, as well as the labor laws of Republika Srpska and of the District of Brcko, prohibits discrimination based on several grounds including sex. 

The Labor Law of the Republika Srpska

The Labor Law of the Republika Srpska has been amended several times since the adoption of the basic text. The most recent changes to the RS Labor Law (Official Gazette, No. 20/07, 55/07- Final Text) ensure harmonization of the RS Labor Law with the Gender Law as well as ILO standards, in particular by incorporating gender equality principles
. This process of harmonization should serve as a model in harmonizing other important legislation with the Gender Law. 
The main gender equality principles introduced in the RS Labor Law are:

· the prohibition of direct and indirect discrimination (Article 107)

· the prohibition of gender-based discrimination; the introduction of special measures with the aim of achieving gender equality and equity, and elimination of present gender-based discrimination (Article 110)

· the prohibition of harassment, sexual harassment, gender-based violence as well as mobbing, and the introduction of an employer’s obligation to take measures in order to prevent harassment, sexual harassment, gender-based violence, etc. (Article 111)

· in case of disputes, the burden of proof is on the employer (Article 112)

· parents have the right to agree that maternity leave can be used by the father instead of the mother, after 60 days from the day of birth of the child (Article 79)

· gender-based violence, discrimination, harassment, sexual harassment and mobbing are violations of the working agreement by the employee (Article 98, Para 2, Point 10)

3.4.1.1. Responsibility for labor rights in B&H
The fact that the B&H Constitution has delegated competence for regulation of labor rights to the level of the Entities is directly related to the issue of responsible authorities, as well as the issue of enjoyment of labor rights.
 The Constitution’s distribution of responsibility of the labor issue between the state and entity levels limits responsibility of the state authorities for action in the labor area. Following the B&H Constitution, the Law on Ministries and Other Bodies of Administration in Bosnia and Herzegovina (Official Gazette of B&H no.05/03) grants the state institutions more a coordination role than an executive role in the area of labor and employment.
Thus, the Ministry for Human Rights and Refugees has responsibility for the monitoring and implementation of international conventions and other documents on human rights and freedoms as well as promotion and protection of individual and collective human rights.
 This is very important, because as a result many victims of labor right violations ask for intervention by and protection from the Ministry for Human Rights and Refugees. 

The Ministry of Justice, among other responsibilities, has the mandate to regulate “tasks of administrative inspection of legislation governing civil servants and employees of the bodies of administration, of administrative proceedings and special administrative proceedings, as well as of office operations in the bodies of administration.”
 

The Ministry of Civil Affairs has the main responsibility for labor at the state level. Article 15 of the Law on Ministries and Other Bodies of Administration in B&H defines its responsibility for: “carrying out tasks and discharging duties which are within the competence of B&H and relate to defining basic principles, co-coordinating activities and harmonizing plans of the Entity authorities and defining a strategy at the international level in the fields of: health and social care; pensions; science and education; labor and employment; culture and sport; geodetic, geological and meteorological affairs.” 

This point is crucial for determining strategic actions on labor and employment issues in B&H. In this context the Recommendations that the CESCR issued after reviewing the B&H Initial Report should be taken into consideration. As long as labor responsibilities remain divided among different governmental levels the inclusion of different institutions is required to address any activity related to this area. 
Having this in mind, while the complexity of the administrative structure created by the B&H Constitution has not always been conducive to the realization of women’s rights in post-conflict B&H, the achievements of the RS in harmonizing its labor legislation with the BiH Law on Gender Equality demonstrate that this complexity should not be used as an excuse to disregard obligations towards gender equality. Indeed, efforts must continue to ensure harmonization of legislation at both state and entity level within the constitutional framework currently in place. 

We now turn to the research component. Unfortunately the complex structure of the B&H government complicates the gathering and analysis of information related to labor and gender issues. On the one hand, the Agency of Statistics at state level and the entity-level Institutes for Statistics disaggregate labor data according to gender, mainly through Labor Force Surveys which are conducted on a yearly basis. In addition, gender disaggregated statistics exist for both the employed and unemployed sectors. This data is available on the internet and is in line with the EU’s EUROSTAT standards. On the other hand, the last general census in BiH was conducted in 1991, which puts into question the reliability of the statistics collected in general. As indicators are mainly based on the territorial principle, unified indicators for assessment of the situation for the whole of B&H are difficult to obtain.. 
The gender neutral constitutional framework has also contributed to ongoing inequality between men and women in such areas as the participation of women in public life and access to economic and social rights. The labor rights of women in B&H should be analyzed according to present circumstances, with particular attention paid to the fact that women in B&H are predominantly employed in low productive industry; quite often they work illegally and without paying contributions, which impedes their access to health care. Legislation in this domain is not harmonized with the Law on Gender Equality.
 

In B&H men still manage economic resources, and opportunities for women to manage resources have even deteriorated in certain areas, keeping in mind the fact that men dominate positions in privatization decision-making bodies.
 Reform of the economy is mainly directed towards the male population through different measures
, such as the aim to decrease the number of members of the armed forces, police, etc., without ensuring equal treatment for women regarding access to resources. This is possible because of the weaknesses of the labor inspectorate and the lack of strong legal measures against violators, as well as the lack of effective protection offered through the Office of the State Ombudsman.
 The State Ombudsman Office also lacks independence. This human rights institution is headed by politically-appointed representatives of the three constitutive peoples and the three groups do not have one common human rights approach. The big backlog of cases in the B&H courts as well as the lack of implementation of the Gender Law and international human rights standards also hinders the effective protection of women's labor rights in B&H through the judiciary.
3.4.2. Gender Law

The Act of 21st May 2003 on Gender Equality in Bosnia and Herzegovina which entered into force in June 2003 provides regulations for the promotion and protection of gender equality, guarantees equal opportunities to all citizens in all areas, and prohibits direct or indirect sex discrimination. This Law also contains provisions on education, employment, and social and health protection. In addition, sexual harassment is defined and proscribed. Moreover, the Law foresees the creation of the Gender Equality Agency of Bosnia and Herzegovina.
3.4.2.1. Responsibilities for gender equality in B&H
The determination of responsible authorities and respect of their obligations are main preconditions to ensure implementation of adopted legislation. Following this principle, the Gender Law of B&H stipulates that: “competent authorities shall undertake appropriate measures on all levels in order to implement provisions of the Gender Law,” including “the adoption of planned measures designed to achieve gender equality in all fields and at all levels of governance; the enactment of new or the amendment of existing legislation to bring it into conformity with the provisions of this Law; ensuring the protection by the civil and criminal courts in all cases of breaches of the provisions of this Law; ensuring that statistical data is gender disaggregated in all commercial entities, private and state corporations, state and public organizations and institutions, and that such data is accessible to the general public.”
 The Treaty Body Recommendations clearly showed that most of the responsible organs of B&H have not ensured implementation of the Gender Law provisions mentioned above.
3.4.2.2.  Gender statistics database
One of the indicators of planning and taking necessary measures is the provision of relevant data information on the gender equality situation in B&H. Thus, Article 18 of the B&H Gender Law prescribes obligations for state bodies on all levels, in public offices and institutions, state and private companies and other subjects, to collect record and process all statistical data information sorted by sex. Government bodies must record and use this data according to categories of characteristics, because only on the basis of such organized data will the existence of discrimination against women be proven, and this may contribute to human rights protection and enjoyment in everyday life and in development planning.
3.4.2.3. Monitoring of the Gender Law implementation
The obligation to monitor the Gender Law is found in Article 21, and falls within the responsibility of the Ministry for Human Rights and Refugees of Bosnia and Herzegovina. The Article calls for the establishment of the Gender Equality Agency of Bosnia and Herzegovina under the auspices of the Ministry for Human Rights and Refugees to fulfill this function. Articles 23, 24 and 25 further define the role of the Gender Equality Agency and the Gender Centers established at entity level.
 3.4.2.4. Penalties

Article 27 of the Gender Law prescribes that perpetrators of violence, harassment or sexual harassment on the grounds of gender will be convicted of a criminal offence and sentenced to serve a term ranging from six months to five years in custody and the prosecution for this criminal offence shall be undertaken in the line of duty. Further, Article 28 prescribes fine penalties from 1.000 to 30.000 KM for misdemeanors for legal persons. In cases of criminal offence and misdemeanor relating to the Law, the prosecution and passing of a verdict shall take priority in the operations of the relevant authorities.

3.2.4.5. Transitional and concluding provisions

This part of the Gender Law is the most important for its implementation and harmonization with other legislation. Article 30 of the Gender Law obliges the Ministry for Human Rights and Refugees to establish the Gender Equality Agency of Bosnia and Herzegovina within three months from the entry into force of the Law. The B&H Council of Ministers adopted a Decision on the establishment of the Gender Equality Agency on 19 February 2004. However, the Agency started functioning only at the beginning of 2005. Further, this provision obliged that “all State and Entity laws and other relevant regulations shall be brought into conformity with the provisions of this Law within six months at the latest.”
 An analysis of the B&H labor legislation and its comparison with the Gender Law shows us the very uneven process of implementation of this provision.

3.5. Trade Unions
According to the World Bank,

Trade unions in both Entities mainly represent workers employed in public sector companies and mass-privatized enterprises as well as civil service employees. There are two separate trade union confederations in BH, one in FBH and another in the RS. In the FBH, the Confederation of Independent Trade Unions of Bosnia and Herzegovina (SSSBH) has about 260,000 members, which is about 68 percent of the estimated workforce in the FBH.  It is comprised of 23 industrial branch trade unions. The Confederation of Trade Unions of Republika Srpska (SSRS) has a membership of 157,000, which represents 66 percent of the workforce in the RS, and gathers 14 branch trade unions. 

The trade unions are not sufficiently strengthened to take effective actions for empowerment according to the human rights-based approach in the labor area.
 Specifically, there is no activity to ensure gender mainstreaming in the labor area. This can be determined by the following:
· There are no unified data statistics on labor in B&H. Although the Agency for Statistics and the entity-level Institutes for Statistics do disaggregate statistics according to gender and in line with EUROSTAT standards, due to the lack of a recent census, information on the participation of women in the labor area is only possible based on census data dating to 1991.
· Participation of women in decision-making bodies of the trade unions in B&H is still low. For example, in the Main Board of the Confederation of Independent Trade Unions of Bosnia and Herzegovina, there are only 5 women among a total of 24 members. In the Presidency of the Confederation of Independent Trade Unions there is only 1 woman among the 6 members. In the RS, however, both the President and the Secretary of the RS Trade Union are women, which points to progress in the area of female participation in decision-making processes in some parts of BiH.
·  Possibilities for networking amongst women in decision-making roles in the labor, civil society and government sectors have not been fully exploited. 
Trade unions in B&H function with limited resources and within a highly unregulated economic and political environment.

3.6. Economic and Social Council

Both Entities have formed their own Economic and Social Council (ESCs). In the meantime, the Councils have “emerged as the venue for tripartite collective bargaining and discussion of economic and social trends in the labor market in B&H. The ESCs convene Government, trade unions and employers associations.”

There have also been moves by both trade unions and employers’ associations to create a State-level ESC.
 While awaiting official creation by the Council of Ministers, the employers’ associations in both Entities and the Brcko District “jointly founded the B&H Association of Employers in September 2004 and the two-Entity trade union confederation formed a joint State-level Confederation in May 2005.”
 
3.7. Other views of the situation in the area of labor and gender

During our research we discovered that some other organizations also implemented specific activities related to the labor issue, such as TREK Consulting
 and USAID through the SPIRA project, etc.
 
3.7.1. TREK Inception Report
In July 2007, TREK Consulting produced the Inception Report with the following findings in the labor area:
· In spite of the fact that it is difficult to find exact information on activities, employment and unemployment in B&H, because of the large informal sector, the total number of employed has increased to 811.000. Also the number of unemployed has increased to 366.000 (percentage of unemployment is 31.1%) according to the questionnaire sent concerning the labor force. Specific groups of the population are more affected by unemployment than others. For example, women’s participation in the labor market is 30.8%, while the participation of men is 56.2%. In that sense, primary target groups for active measures of labor market policy should be women and youth;

· The strategic management capacity of administrations, particularly in the labor sector, is weak. Determinate ministries within the Council of Ministers do not have clear responsibilities in the area of development policy. The analytic abilities of the administration are insufficient which results in badly-oriented policy.

· The capacity of institutions is inadequate and insufficiency of staff numbers is evident.

· Horizontal linkages among ministries are inadequate which prevents development and implementation of multi-sector policies, including policies of labor and employment;
· There is a lack of information and collection of data. The available data does not include the informal sector. 

· Labor and employment issues have not been adequately treated at the political level and preparation of policy and budget are two totally separate processes.
· The current constitutional framework limits state competence in the labor area and employment as this issue is within the exclusive competence of the Entities and BD; on the other hand, the B&H Constitution does not formally exclude state competence in the labor and employment area.
· The non-existence of harmonized labor legislation is a main reason for the weak rate of employment and low level of worker mobility. The current labor legislation and employment framework is divided and unsuitable to ensure an integral labor market in B&H. This presents an obstacle to economic development and consolidation of a market-oriented economy.

Based on the findings presented, TREK proposed: establishing joint standards and principles in the labor area, which should eliminate a current negative practice. The main elements of this practice are: partition principles which regulate labor and employment, multiplication of labor legislation and a conceptual vacuum between Entities.

3.7.2 World Bank Reports
In B&H, the World Bank has a significant role to play regarding economic reforms, including in the area of labor and employment. Therefore, the World Bank findings in B&H presented in different reports
 should be heeded when considering changes in the B&H economic sphere.
Some of the World Bank findings:
· High wages compared to productivity in the formal sector, the large and growing share of workers in the informal sector who are not covered by social insurance, and persistent unemployment are the three key labor market challenges facing Bosnia and Herzegovina today;
· Labor market analysis in Bosnia and Herzegovina remains constrained by severe data limitations and needs a strong cautionary note with respect to the quality of available data;

· Tripartism is gradually expanding but the industrial relations system remains in a flux, and the social partners’ representativeness is questionable. On the one hand, trade union membership remains heavily concentrated in the state-owned and mass privatized sector, albeit with declining influence. Also, there is little union organization in the de novo private sector where private employers’ associations are heavily concentrated. Hence employers’ associations and trade unions represent different segments of the labor market.

· Payroll contributions as share of total labor costs are almost equal between the two Entities and on the low side by regional standards. However, wage levels (and subsequently, total labor costs) are high. 
· B&H lacks the information basis for an objective assessment of the characteristics and trends of the labor market. The administrative data collected by the Statistical Offices are partial in coverage and often inaccurate. The offices themselves do not have the capacity to clean up the data or to follow up with the respondents. In addition, the two Entities often apply different methodologies and use terms in different ways. This prevents the emergence of a clear picture both at Entity and State levels. Effectively, the country lacks an information system that would create an enabling environment for an objective understanding of the labor market (necessary for building social consensus) and for the monitoring of various policies and reforms (necessary for the evaluation of competing options).

The World Bank issued recommendations to the B&H government, but not all are gender sensitive:

· Create a leaner but more enforceable set of labor regulations, including reducing the duration of maternity leave and pay maternity benefits through the social insurance system (instead of effectively leaving it to individual employers);
· Improve the statistical basis for labor market analysis;

· Introduce an annual Labor Force Survey to further increase the capacity of the Statistical offices

· Define representativeness of social partners in tripartite bargaining

· Create a State-level Economic and Social Council as a forum to prepare medium-term labor market and collective bargaining reforms;
Medium-Term Development Strategy (MTDS/PRSP) Action Plan – Labor Market Reform

The Action Plan of the Medium-Term Development Strategy (MTDS/PRSP) defined priority activities to improve the labor market in B&H. In regard to laws and regulations some of the planned activities are:

· Change the FB&H Law on Employment Brokerage and Social Security of the Unemployed and the RS Law on Employment; 
· Establish harmonized criteria for acquiring and losing the status of an unemployed person, to ease the conditions for acquiring the right to the unemployment cash benefit, to tighten the criteria for acquiring the right to health insurance, to equalize the level of the cash benefit for B&H; 
· Adopt the new legal framework on labor inspectorates.
In the area of institutions, MTDS/PRSP is planning to strengthen the Economic and Social Councils at entity level and to establish the B&H Economic and Social Council. The MTDS/PRSP defined the B&H Council of Ministers, FB&H government and RS government as the responsible institutions for implementation of planned activities.  

3.7.4. UNDAF/MDGs for B&H (2005-2008)
Under UNDAF/MDGs some of the defined priorities regarding good governance and gender are:
· Ensure partnership with the private sector and civil society in designing and implementing changes;
· Establish clear local ownership, accountability and leadership in the reform process towards good governance at all levels in B&H;

· Promote common vision of good governance in B&H through communication with citizens and private sector;
· Increase access to loans through community lending arrangements and training, and increase women’s participation in labor market
· Provide pre-school services to enable women to work; adapt education system to labor market demands, with special attention to women’s needs; support Gender Centers, promote women to senior management positions;
· Promote gender mainstreaming in political life to retain appropriate balance, along lines of Gender Centers;
· Disaggregate all statistics by gender, particularly regarding employment and unemployment;
· Support women’s movement in B&H.
3.8.   Review of women’s position

The Report on the State of Women’s Rights in B&H for 2003, drafted by the Helsinki Committee for Human Rights in Bosnia and Herzegovina (BH HCR) states that delayed processes of implementation of the Law on Gender Equality of B&H further compound the problems. Such a delay allows relations which suppress women and marginalize their rights in decision-making, privatization, and employment to persist and violence and discrimination in the family and in society in general to continue unaddressed.
The practice in B&H shows us that the labor laws provide for equal opportunity of employment for men and women but it is often the case that employers are not willing to employ women because of the possibility that they will go on maternity leave or use sick leave for taking care of their children. 
Sexual harassment is present as well. The reports on the survey conducted by the Gender Centers of the Federation of Bosnia and Herzegovina and Republika Srpska within the Gender Equality and Equity Project in B&H, using a sample of 600 interviewed persons, indicates that sexual harassment or abuse exists in all environments, but what is troubling are female responses which demonstrate clearly the attitudes of the female population toward such behaviors.
 

3.8.1. Women and labor market in B&H
Women’s labor force participation is lower than men’s in B&H and other countries (the work force in FB&H includes 32% women and 68% men; RS 41% women and 59% men), but women work longer hours than men based on combined unpaid and paid labor time.
 Women worldwide hold lower positions than men. Women tend to be concentrated in clerical, sales and services jobs in B&H and they are underrepresented in high managerial positions.

Women enter and exit the paid labor force more than men resulting in more part-time and seasonal jobs while men hold more full-time positions. According to the 2000 Human Rights Report for B&H, men earned 2.3 times more than women. In B&H women comprise 60% of social welfare recipients (this is interesting as only about 40% of women work in the paid formal economy).

3.7. Inspection institutions

There is no labor inspectorate at the state level. Moreover, the labor inspection institutions are very unevenly developed and: “are not sufficiently staffed and resourced to effectively combat abuses of workers rights”
 and this has a negative impact: “in regard to privatization, employers frequently failed to respect their contractual obligations towards their employees, namely by arbitrarily dismissing employees or by failing to pay their salaries or social security contributions on time.”
 

In the Federation of B&H, due to partial reform, the labor inspectorate is now under the Inspection Administration of FB&H instead of the Ministry for Labor and Social Welfare of FB&H. During the summer this inspection organized action against unregistered workers and the mayor found many of these were women. They often worked in service activities. The inspectorate has a very limited competence based on the law and therefore they initiated changes to the law through a short procedure.
 In particular it is important to stress that the labor inspectorate has very limited human resources. At the level of the Federation of B&H there are only two labor inspectors and on cantonal level about 45, which is not sufficient to ensure effective supervision in the area of labor and employment. The inspection organ is not sufficiently supplied and inspectors are not trained. Furthermore, for the most part inspectors have received little training in regard to recognizing gender discrimination as part of their supervision mandate and they do not treat this issue as a priority in their work. 

In 2007, the Gender Centre of the RS began to address this issue by conducting trainings in all 6 regional departments of the Labor Inspection of the RS. Further training and consultation activities are expected to continue throughout 2008 as well.

3.8. Protection of rights in B&H
The system of protection of human rights through the Ombudsman institution in B&H is also divided between the state and the Entities. The CESCR Committee “expressed its concern about the lack of independence of the Office of the State Ombudsman which is headed by political appointees representing the three constituent peoples of the State party and which does not have one common human rights approach for the State party.” Also, appointment of the representatives of the State Ombudsman did not conform to the provisions of the Gender Law, as all three appointed are men. One must question how someone who was appointed in violation of the Gender Law can provide protection to persons under this same Law. We should also mention the reports of the Ombudsman of RS and Federation of B&H from the previous period. They have pointed out difficulties and unsatisfactory conditions in the judicial system, especially regarding duration of court cases. Citizens and legal entities mostly complained about the slow operation of the courts, which is a violation of rights according to the European Convention on Protection of Human Rights and Basic Freedoms, Article 6. 
3.9. Initiatives for intervention in labor legislation

In May 2007 Mr. Semsudin Mehmedovic, a member of the B&H Parliament, submitted a labor and employment law proposal in accordance with Article 167a of the Rulebook of the Representative House of the B&H Parliamentary Assembly.
The submitter of the Law Proposal stated that the legal bases for this initiative were the B&H Constitution
  and the Madrid Declaration of the Council for Implementation of Peace.
 International obligations in the domain of labor and employment, in particular international conventions and agreements ratified by B&H, were pointed out as main reasons for adoption of this Law, having in mind that only the state of B&H has an international legal personality and therefore must take proper action.

The proposal of the Law was sent to the B&H Council of Ministers for an opinion. In accordance with its responsibility as defined by the Law on Ministries, the Ministry of Civil Affairs prepared an opinion on the proposal. The Ministry of Civil Affairs in its opinion (document No: 01-02-2824-DD/07 from 12.07.2007) noted:
General observations:

1. The proposal of the Law is good, because it determines general provisions, principles and principles of arranged of labor relationships and employment on the territory of the whole of B&H with the aim of affirming and implementing international and European standards of labor legislation.

2. The proposal of the Law should be sent to experts of ILO for comments and with the aim to harmonize it with ILO Conventions.
3. Labor and employment are two separate issues and therefore they will be regulated by two separate laws.
4. This proposal should be presented to the Entities to approve a transfer of responsibility from entity level to State level in accordance with Article III 5a) of the B&H Constitution.
The Ministry of Civil Affairs also gave several direct comments on the provisions of the Law:
“We also passed the Law Proposal and our findings are:

1. The Proposal is not harmonized with the B&H Gender Law; 

2. The protection of women is very limited;
3. The Proposal does not provide for the establishment of a labor inspectorate at the state level and it is not clear who will be responsible for monitoring and supervising implementation of the Law;
4. The proposal prescribes establishing a special labor court without a proper analysis of current labor trials.”
In the Program of Work for 2007 the B&H Parliament did not plan to put the labor legislation on the Agenda of Parliament for 2007. Furthermore the Ministry of Civil Affairs has limited human resources and a limited mandate regarding labor issues (only the role of coordinator).
 The Ministry has advertised posts in the Department for Labor and Employment, but until the recruitment process is finished, employees will cover different issues under the responsibility of the Ministry and will not be able to place a particular focus on labor and employment issues. As the Constitution of BiH grants full jurisdiction over labor issues to the entities, which have already (in the case of the RS) or are in the process of (in the case of FBiH) harmonizing labor legislation with international standards on gender equality, it is not clear how these state-level labor initiatives will affect the labor landscape of BiH in the future. 
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II Legislation

State level
1. Law on state service of B& H institutions (“Official Gazette B&H”, number 19/02).
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3. Law on the Agency for Labor and Employment B&H (“Official Gazette B&H”, number 23/03).
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1. Labor Law (“Official Gazette of FB&H”, number 43/99, 32/00 and 29/03),
2. Law on Strike (“Official Gazette of FB&H”, number  14/00).
3. Law on the Council of Employees (“Official Gazette of FB&H”, number 38/04).
4. Law on mediation to employment and social security unemployment persons (“Official Gazette of FB&H”, number 41/00).
5. Law on standard classification of occupations (“Official Gazette of FB&H”, number 22/04).
6. Law on state service in FB&H (“Official Gazette of FB&H”, number 29/03, 23/04, 39/04, and 54/04).
b) Republika Srpska

1. Labor Law (“Official Gazette of RS”, number 38/00, 40/00, 47/02, 38/03, 66/03, 20/07 and 55/07-Final text).

2. Law on protection on work (“Official Gazette of RS”, number 26/93, 14/94, 21/96 and 10/98).

3. Law on strikes (“Official Gazette of RS”, number 10/98).

4. Law on employment (“Official Gazette of RS”, number 38/00 and 85/03).

5. Law on labor inspection (“Official Gazette of RS”, number 32/01).

Brcko District B&H
1. Labor Law BD, “Official Gazette of BD”, number 7/00 and 8/03.

� document No:01-02-2824-DD/07 from 12.07.2007


� Interview  on 24 September 2007with Ms. Slavica Lucic, professional adviser in the Ministry for Civil Affairs, the Department for Labor and Employment


 


� “The enactment of new or the amendment of existing legislation to bring it into conformity with the provisions of this Law; ensuring the protection by the civil and criminal courts in all cases of breaches of the provisions of this Law; ensuring that statistical data is gender disaggregated in all commercial entities, private and state corporations, state and public organizations and institutions, and that such data is accessible to the general public.”


� Article 18 of the Gender Law


� This obligation based on Art 21 of the Gender Law falls to the Ministry for Human Rights and Refugees of Bosnia and Herzegovina and the Gender Equality Agency of Bosnia and Herzegovina formed under the auspices of the Ministry for Human Rights and Refugees


� Art. 30.Para 2 of the Gender Law


� The CESCR Committee during its thirty-fifth session, held from 7 – 25 November 2005 considered the B&H Initial Report. In the Concluding Observations the CESCR Committee states: “the constitutional framework for Bosnia and Herzegovina imposed by the Dayton Peace Agreement, which divides the State party into two entities (the decentralized Federation of Bosnia and Herzegovina consisting of ten cantons and the centralized Republika Srpska) as well as one district (the District of Brcko), confers limited responsibility and authority to the Government at the State level, in particular in the field of economic, social and cultural rights, and creates a complex administrative structure, which often  results in the lack of harmonization and implementation of laws and policies relating to the equal enjoyment of economic, social and cultural rights  by the populations of the two entities, the cantons of the Federation and the municipalities of the same or different entities.”


� In this way, it mostly concerns information for Republika Srpska or B&H Federation level (within FB&H there is data specifically for certain cantons), while indicators for Brcko District are quite often missing.  This fact prevents a clear illustration of the status of women in the labor sector in B&H, as well as the establishment of measures that could improve women’s position.


� Art.3 Para 6 of the Gender Law of B&H


� The Concluding Observations on the B&H Report of the CESCR Committee , 7 – 25 November 2005


� The Concluding Observations on the B&H Report of the CESCR Committee


� Telephone interview with  Ms. Fatima Fazlic, the Member of the Commission for labor legislation issues of the Confederation of Independent Trade Unions of Bosnia and Herzegovina (SSSBH) conducted on 24 September 2007


� TREK Consulting, USAID through SPIRA project


� TREK, Inception Report , “Employment Policy Reform and Establishment of Labor Information System“, July 2007, page 7


� Ibid, page 11


� Inception Report, page 17


� The Agency for Equality in B&H, the Gender Center FBIH and the Gender Center RS


� The CESCR Committee recommended to B&H: ”The State party amend existing legislation in order to adequately reflect and implement the Law on Gender Equality of 2003 and that it increase the resources of the Agency for Gender Equality to enable it effectively to monitor and combat gender discrimination in the field of economic, social and cultural rights.”





� OHR explained its engagement in the area of gender equality and labor issues by the fact that effective implementation of the human rights aspects of the �HYPERLINK "http://www.ohr.int/dpa/default.asp?content_id=380"�General Framework Agreement� on Peace depends on the active participation of a broad range of organizations, some of which work exclusively in the human rights field and others which have roles that directly involve human rights issues. Also, long term protection and promotion of human rights depends on the establishment of functioning domestic institutions that uphold the rule of law, as well as the development of non-governmental organizations and civic groups in Bosnia and Herzegovina (�HYPERLINK "http://www.ohr.int"�www.ohr.int�)


� Labor Law of FB&H, (“Official Gazette of FB&H”, number: 43/99, 32/00, 29/03);  Labor Law of RS, “Official Gazette of RS”, number 38/00, 40/00, 47/02, 38/03 and 66/03, Labor Law BD, “Official Gazette of BD”, number 7/00, 8/03.


� Discrimination in Bosnia and Herzegovina takes place not just on the familiar grounds of ethnicity and political opinion, but also on the basis of gender. The economic and political changes since 1991, coupled with the war, have had a significant negative impact on the status of women in Bosnia and Herzegovina. 





� International Covenant on Civil and Political Rights with its two Optional Protocols, International Covenant on Economic, Social and Cultural Rights, Convention on Elimination of all forms of Racial Discrimination, Convention on the Elimination of All Forms of Discrimination against Women with its Optional Protocol, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Convention of Right of the Child with its two Optional Protocols and Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families


� Following obligations from international human rights treaties, Bosnia and Herzegovina submitted its reports to the UN Treaty Bodies, which were considered by the Committees:  Committee on the rights of the Child has considered the Initial Report of B&H according to the Convention of the Rights of the Child in May 2005; Committee on Economic, Social and Cultural Rights has considered the Initial Report of B&H on application of the Convention of Economic, Social and Cultural Rights in November 2005; at the same time the B&H report on application of the Convention against Torture has been considered by the Committee against Torture; the B&H report on application of the Convention on Elimination of Racial Discrimination was considered in February 2006 by the relevant UN Committee, while the Report on application of Convention on Elimination of all forms of Discrimination against Women was considered in May 2006.  Finally, the Committee for Human Rights has considered the B&H report on application of the Covenant on Civil and Political Rights in November 2006. 


� The Reports of B&H are:


The initial report of Bosnia and Herzegovina on implementation the Convention on child rights  (CRC/C/11/Add.28)


the initial report of Bosnia and Herzegovina on implementation the Convention against torture  (CAT/C/21/Add.6)


The initial report of Bosnia and Herzegovina on the implementation of the International Covenant on Economic, Social and Cultural Rights (E/1990/5/Add.65)


The initial to sixth periodic reports (the “Report”) of Bosnia and Herzegovina due from 1994 to 2004, respectively, and submitted in one document (CERD/C/464/Add.1)


the combined initial, second and third periodic report of Bosnia and Herzegovina (CEDAW/C/BIH/1-3) 


The initial report submitted by Bosnia and Herzegovina  on implementation of the International covenant on civil and political rights  (CCPR/C/BIH/1)








� CCPR/C/BIH/CO/1, Concluding observations of the Human Rights Committee, Para 9


� E/C. 12/BIH/CO/1, Concluding observations of the Committee on Economic, Social and Culture Rights, Para 35


� E/C.12/BIH/CO/1, Concluding observations of the Committee on Economic, Social and Cultural Rights, Para, 14. 


� E/C.12/BIH/CO/1, Concluding observations of the Committee on Economic, Social and Cultural Rights, Para 37


� E/C.12/BIH/CO/1, Concluding observations of the Committee on Economic, Social and Cultural Rights, Para 36.


� CEDAW/C/BIH/CO/3, Concluding comments of the Committee on the Elimination of Discrimination against Women, Para 14


� CEDAW/C/BIH/CO/3, Concluding comments of the Committee on the Elimination of Discrimination against Women, Para 34








� Report No. 32650-BA, Bosnia and Herzegovina, Labor Market Update: The Role of Industrial Relations, December 2005, World Bank, Human Development Sector Unit Europe and Central Asia Region


� Ibid. Oral contracts may enable an employer to deny his/her commitments, although they may also give rise to unjustified claims by the worker.


� Ibid.


� Ibid.


� Ibid.


� Chapter VIII – Prohibition of discrimination, The Labor Law of RS – Final text, Official Gazette of RS, No. 55/07


� The CESCR Committee at its thirty-fifth session, held from 7 – 25 November 2005 considered the B&H Initial Report. In the Concluding Observations of the CESCR Committee states: “the constitutional framework for Bosnia and Herzegovina imposed by the Dayton Peace Agreement, which divides the State party into two entities (the decentralized Federation of Bosnia and Herzegovina consisting of ten cantons and the centralized Republika Srpska) as well as one district (the District of Brcko), confers limited responsibility and authority to the Government at the State level, in particular in the field of economic, social and cultural rights, and creates a complex administrative structure, which often  results in the lack of harmonization and implementation of laws and policies relating to the equal enjoyment of economic, social and cultural rights by the populations of the two entities, the cantons of the Federation and the municipalities of the same or different entities.”


� Art. 12 Law on Ministries and Other Bodies of Administration in B&H 


� Art. 13 Law on Ministries and Other Bodies of Administration in B&H 


� See Annex 1


� The Administrative Board of the FBIH Agency for privatization consists of 9 members, all men, while the Supervisory Board consists of five members, out of which only one is a woman.  


� Programs implemented through Entities’ ministries of defense, agriculture, institutions for employment, etc.


� The appointment of the three B&H ombudsmen violated the Gender Law, because all appointed were men. This raises a question regarding their ability to adjudicate on cases involving violations of rights on the basis of sex. A new appointment of the B&H Ombudsman was stopped in B&H on 26 September 2007 because of political influence and mistakes in the appointment procedure.


� Art. 19 of the Gender Law 


� Art. 29 of the Gender Law


� Art. 30.Para 2 of the Gender Law


� The CESCR Committee reviewed the B&H Initial Report and noted with concern that the implementation of the Law on Gender Equality of 2003 is impeded by the fact that most laws have not been harmonized with it and that the Agency for Gender Equality established by that law lacks the necessary financial and human resources to discharge its mandate.


� Report No. 32650-BA, Bosnia and Herzegovina, Labor Market Update: The Role of Industrial Relations, December 2005, World Bank, Human Development Sector Unit Europe and Central Asia Region


� Telephone interview with  Ms. Fatima Fazlic, 24 September 2007


� World Bank, Labor Market Update


� This is in line with the reform agenda put forward in the PRSP/MTDS 


� World Bank, Labor Market Update. The BH Association of Employers comprises the RS Employers Confederation, the Union of Employers in FBH and the Female Employers' Confederation UNA Zenica


� TREK Consulting SA in consortium with Veneto Lavoro, Project of EU: “Employment Policy Reform and Establishment of Labor Information System” (EuropeAid/123680/C/SER/BA). This is a one year project and the worth of the Project is 1.097.590 euros


� The US Agency for International Development (USAID) established the Streamlining Permits and Inspection Regime Activity (SPIRA) at the beginning of September 2005. The project has a budget of approximately 12.5 million US dollars and is programmed to run for 4 years. SPIRA is based in Sarajevo, with a branch office in Banja Luka. The purpose of SPIRA is to improve access to the marketplace for Small and Medium Enterprises (SMEs) by reducing administrative barriers to their initiation and operation. SPIRA will “remove obstacles facing SMEs in the areas of permits and inspections, with the overarching goal of reducing legal, regulatory and administrative barriers to SMEs”.


� TREK, Inception Report, page 7


� TREK, Inception Report, page 11


� Ibid., page 17


� Ibid ,page 18


� World Bank (2002), “Labor Market in Postwar BH - How to Encourage Businesses to Create Jobs and Increase Worker Mobility”; World Bank (2005), “Bosnia and Herzegovina Country Economic Memorandum”; World Bank (2005), “Poverty and the Labor Market in Bosnia and Herzegovina: 2001 to 2004”.





� The labor legislation in both Entities does not set out clear minimum membership criteria and verification procedures for the representativeness of the social partners in collective bargaining. B&H authorities should clarify such ambiguities by setting minimum representation standards. This would also clarify the role of the Government in the negotiation process - as at present the Government is represented (rightly) as Government but also as a principal employer (in the public sector) and a dominant representative of workers (the public sector still employs almost two-thirds of the formal labor force).





� 87. 62% of them deem that they were not exposed to some form of sexual harassment, but even if sexually harassed, 33.33% of women claim that it was by their colleagues, and 37.33% claim that it was by their superiors. According to the same survey, 17.6% of men and 7.9% of women from the sample do not see an invitation to intimate relations as sexual harassment or abuse, which indicates that women do not recognize various forms of sexual harassment as such.


� Baksic-Muftic, Jasna, Nada Ler-Sofronic, Jasminka Gradascevic-Sijercic, and Maida Fetahagic: “Because We Are Women, Socio-economic Status of Women in B&H”, World Learning Star Network. 2003


� Baksic-Muftic, Jasna, et al. “Because We Are Women, Socio-economic Status of Women in B&H”, World Learning Star Network. 2003


� The Concluding Observations on the B&H Report of the CESCR Committee ,7 – 25 November 2005


� The Concluding Observations on the B&H Report of the CESCR Committee


� Telephone interview with Mr. Muhamed Pasukanovic, the federal labor inspector on 26 September 2007. 


� The Article 1.4. and III 5 a) of the B&H Constitutional which prescribes that B&H shall assume responsibility for such other matters as are agreed by the Entities; are provided for in Annexes 5 through 8 of the General Framework Agreement; or are necessary to preserve the sovereignty, territorial integrity, political independence, and international personality of Bosnia and Herzegovina, in accordance with the division of responsibilities between the institutions of Bosnia and Herzegovina. Additional institutions may be established as necessary to carry out such responsibilities.


� The Chapter IV, point 12 Alinea 4 determinates that B&H should “adopt and implement all laws which are necessity for trade economy, including also adoption of the Labor Law till 31. May 1999. Standards and experience of EU should to serve as guidance in this area”.


� B&H is party to 65 ILO Conventions, of particular significant is the Convention 88 and the Convention 122








� Interview  from 24 September 2007with Ms. Slavica Lucic, professional adviser in the Ministry for Civil Affairs, the Department for Labor and Employment
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